- .

'AIDS, TESTING, AND
AN ANALYSIS OF CASE

'Al-i;é‘ '?hi__lipsori'};'_ _
_‘V_Garif_' J ames - ﬂp_o_d_}"-

an Francisco,’ California
. e ARELAR o
+. Februar Y
LI s T
:.".““3,-,::.,'

o
T

- Copy Gary:
i

e ooy

T S W
S T
Es
it




LLJF/NBFIR

t

IDS Legal
oferral Panel

‘63 Mission Strect

Lite 400

2 Francisco, CA %4103
13) 8646156 AIDS, TESTING, AND PRIVACY:
AN ANALYSIS OF CASE HISTORIES

e

INQUIRIES CONCERNING TEIS PAPIR SHOULD BE ADDRESSED TO:

Gary James Wood, Esg.

Director, Bay hArea lawyers for Individual Freedom
Co-chair, BALIF AIDS Legal Referral Panel

c/o Gottesman & Wood

350 California Street, Suite 2230

San Francisco, CA ©4104

(415) ©¢82-%z211

Alice Philipson, Esc.

Co-chair BALIF AIDS Legal Referral Panel
c/o Law Office of Elice Philipson

1712 Vine Street

Berkeley, CA 94703

{(415) 527-0201

ADDITIONAL INFORMATION CONCERNING THE AIDS LEGAL REFERRAL
PANEL CAN BEE OBTAINED FROM:

Clint Hockenberry

Administrator

BALIF AIDS Legal Referral Panel
1663 Mission Street, Suite 400
San Francisco, CA 94103

{415) B864-8186

=



AIDS, TESTING, AND PRIVACY:
AN ANALYSIS OF CASE HISTORIES

Table of Coniepts

Introduction

Confidentiality Before AIDS
AIDS and the New Regulations
Case Histories

Joseph Cardhoider v. American
Express Corp.

Jeffersen Bach v. California

Saul Electric v. City Electronics
The Cases of the InIected Houses
Joe Tenant v. Property Mgt. Corp.

Joha Citizen v. City Health Project

Thomas Policy-Holder v. Life Ins. Co.

Paul Employee v. County Clinic, -
Privaie Employer

Gary U. v. Fredric Newlon et al
Prof. William v. State Ins. Co. et al.

Dale S. et al v. Paul M; Paul M. v.
Marin Genera! Hesp. et al.

Mary Pareat v. Paul Parent
Daniel Student v. Reg. Sch. of Rel.

Comclusions: HIV Amﬂiody Test Results
Do Not Remain Confidential

11

12

14
15
16
18

19

20

23

24

25

26



Iy

AIDS, TESTING, AND PRIVACY:
AN ANALYSIS OF CASE EISTORIES

Alice Philipson, J. D.,
Gary James Wood, J. D.

The following discussion of confidentiality and the
ricght tc privacy in the context of Human Immunoc-—
deficiency Virus antibedy testing is based on the
experience of attorneys serving with the AIDS Legal
Referral Panel of Bay Area Lawvers for Individual
Freedom in San Francisco, California. This panel
represents persons with ARIDS and AIDS Related
Complex and persons suspected to be at risk of
infection. The Panel’s nearly two huncred
attorneys have represented over two thousand
clients since 1984 in a variety of legal matters
ranging from the drafting of estate documents ToO
representation in employment and insurance
discrimination matters.

This discussion is cc—authored by attorneys Alice
Philipson of Berkeley, California, and Gary James
wood of San Francisco, California, who presently
serve as co-chairs of the AIDS Legal Referral
Panel. )
INTRODUCTION
Over the past severzl years, numercus american citizens

ang institutions have called for increased EIV antibody

testing as a first respcnse to the AIDS epidemic. See, £.

4., Secretary of Defense Memorandum: Policy on
Identification, Surveillance, and Dispesiticn of Mmilitary
Personnel Infected with Human T-Lymphotropic Virus Type I1IZ,
10/24/85; Assistant Secretary of Defense Memcrandum: BETLV-III
‘ Testing, 1/8/86; American Council of Life Insurance White

. Paper, The Acguired Immunodeficiency Svndrome & ETLV-III

Copyright C) 1987 by Alice Philipson, Gary James wWood.
211 Rights Reserved.



antibody Testing, 11/25/85; California’s Proposition No. 64,
November, 1986 Election; U. S. Dept. cf State, Dept. Notice,
"AIDS Testing", 12/1/86; U. S. Dept. of Labcr Briefing Paper:
Job Corps AIDS Policy, 2/6/67. With the exception of a
handéful of particularly punitive propesals (like California’s
Prop. 64 cited above), these calls stress the need for test
result confidentiality for test subjects. It is the con-
clusicn of the instant éiscussion that, based cn the expéri—
ence of California citizens, this necessary conficdentiality
cannot be practically guaranteed, and, therefore, further
mandatory testing is anathema to the rights of American

citizens.

Confidentiality Before AIDS

Prior to the onset of the AIDS epidemic in californiz,
the State had enacted a wide range of laws protecting its
citizens from unfair discriminaticn in employment, housing,
public accommodations, and privacy. OCf particular importance
are the State’s Fair Employment and Heusing Act (Cal. Gov. C.
Secs. 12900 et seg.), which prohibits discrimination based on
a handicap or medical condition, and the State’s Insurance
Code (Cél. Ins. C. Secs. 910 et sec.), which prohibits ~
discrimination against classes of insured citizens if the
discrimination has no adeguate basis in standard underwriting
and statistical methods. Adéitionally, the Unruh Civil
Rights Act prohibits discrimination against disabled and

homosexual persons in the use of public accommodations.



Tangentially, by the time the AIDS epidemic had struck
California, its Labor Code Sections 1101 and 1102 had been
interpreted by the California Supreme Court to protect homo-
sexuzals "out of the closet" in furthering gay rights issues

in their places of employment. Gav Law Students Zssociation

v. Pacific Televohcne and Telecravh, 24 Cal. 34 809, 15 cCal.

RpTr. 42, 598 P. 24 452 (1978). sSimilarly, several cities,
including San Francisco, Los Angeles, and west Hollywood, had
enacted ordinances prohibiting discriminaticn against homo-
sexuals.

Finally, in 1972, the citizens oI the State had enacteq
by ballot initiative a constitutional amendment which secured
for them a blanket right to privacy much broader than
that of the U. §. Constitution. ¢Cal. Const., Art. 1, Sec. I.
By 1980, this constitutional provision had been Judicially
interpreted to forpid the unauthorized disclesure of a

’

student s grades, Porten v. Universitv San Francisco, 64

Hh

cal. App. 3G 825, 134 Cal. Rptr. 838 {1¢76); to prohibit
covert pelice surveillance in 2 university classroom, White
v. Davis, 13 cal. 34 737, 533 p. 24 222, 120 Cal. Rptr. 54

- {1975); to enjoin the enforcement of a-housing regulation
which effectively prohibited an extended family Irom residing

under the same rocf, Atkisson v. Kern County Eousing

Auchoritv, 59 Cal. App. 3d 89, 130 Cal. Rptr. 375.(1876); and
to prevent a private party from sending mail to a wife

disclosing ner husband ‘s past sexual history, Kinsev V.



Macur, 107 Cal. App. 34 265, 165 Cael. Rptr. 609 (13980).
By 1985, this right tec privacy was extended to prohibit
the unauthorized disclosure of medical information. Aden v.

Youncer, 57 Cal. App. 3¢ 662, 129 Cal. Rptr. 535 (1976); Div.

O

f Med. Qual. v. Gherardini, 93 Cal. App. 34 669, 156 Cal.

e}
e

tr. 55 (1879); Wood v. Superior Court, 166 Cal. 2Zpp. 3d

1138, 212 Cal. Rptr. B1l1l (1985). Additionally, in
furtherance of this interest in maintaining the privacy of
medical receords, the California legislature enacted tne
Confidentiality of Medical Information act in 198l1. Cal.
Civ. C. Section 56 et seqg.

2s of this writing, the combination of these laws
concerning medical privacy require that no medical infor-
mation be released by anyone (including medical care provi-
ders) without a detailed statutory authorization from the
patient, a proper subpoena cor other crder, a legal search
warrant, cor appropriate legal autheority. Cai. Civ. C. Secs.
36.10, 56.11. Viola+ticns of the Confidentiality of Medical
Information Act are punishable as misdemeancrs and can sub-
ject the violating party to payment of compensatcery damages,
punitive damages not to exceed $3000, attorneys’” fees not to
exceed $1000, and the costs of any ensuing litigation. Cal.

Civ. C. Secs. 56.35, 56.36.

AIDS and the New Regulations
Despite the panoply of laws which appeared tc protect

California’s citizens in the trust andé privacy they repcsed

1=



in their medical care, their homes, and their Jjobs, the AIDS‘
epidemic brought to California a new hysteria which
threatened this trust. By 1584 and 1985, the AIDS epidemic
was mcst often associated with male homesexuals because of
its epiaemiclegical pattern at that time so *he hysteria was
alse coupled with otherwise latent homophobia-in the State.

The medical community, through both epidemiolegical

studies and followup of selected cases, and the Centers for
Disease Control gventually determined that AIDS could not be
spread by the sort of casual contact associated with sharing
door handles, drinking glasses, hugging, or preparing fooa.

see, .9., Saviteer et al., "HTLV-III Exposure During Cardio-

pulmonary Resuscitaticn", 25 New England Journal of Medicine

1606 (1%85); Eo,

H

al., "Infreguency of Isolation of HTLV~
III Virus from Saliva in AIDS," 25 New England Journal of
Medicine 1€06 (1985); "Summary: Recommendations for
Preventing Transmission of Infection with Human T-Lytmpho~
tropic Virus Type III/Lymphadenopathy-Associated Virus in the
workplace,"” 34 MMWR 681 {(November 15; 1885); “Heterosexual
Transmission of Human T-Lymphotreopic Virus Type III/Lymphad-
enopathy-2ssociated Virus," 34 MMWR 517 {August 30, 1585).
Nonetneless, even in San Francisco, where well-funded and
effective groups like the Business Leadership Task Force, the
San Francisco AIDS Eoundaticn, and even the Labor and
Employment Section of the State Bar, had published inform-
aticon that AIDS was not a concern in the marketpliace, AIDS

hysteria had taken hold.

I



San Francisco’s Department af Public Bealth reported
that a man exhibiting Kaposi’s sarcoma lesions was “hrown off
a public bus. Several loczl funeral homes refused to embalm
the bodies of AIDS victims. Even some gay businessmen fired
employees they suspected of having AIDS. Several insurance
companies were redlining by zip code to refuse the issuance
of health, disability, and life policies to single men with
no dependents. Even a group of nurses at San Francisco
General Hospital, which treated a large number of persons
with AIDS and AIDS Related Complex, filed a2 health znd safety
complaint against the hqspital’s policy concerning the

required treatment of AIDS patients. Banaag, et. al., V.

City and County of San Francisco, Labor Commissicner Case No.

11-17001-4 {1885).

These problems were of grave concern to California
legislators when the HTLV-III antibedy test was licensed for
use to screen blood and to detect expeosure to the virus.

" State Rep. &rt Agnos {San Fréncisco), who sponsored
California’s AiDS testing bill, and his colleagues very
carefully considered the competing demands of +heir pill. On
the one hand, the bill had to work toward the purification of
the State’s blood supply and toward the education of thosé
people who were at risk of exﬁosure to the deadly virus. On

the other hand, the people tested for the HTLV-III virus {(now

th

Human Immuno-deficiency Virus, or "HIV") had to be assured c

their confidentiality in the test results, or the risk of

(65



losing their jobs, homes, and insurance would persﬁade chem
to refuse the donation of blood o£ the necesszary testing.

By urgency bill effective mpril 4, 198%, the
California lecislature adopted the Califernia ERIDS Program,
at Cal. Healtn and Safety Code Sections 189 et seg.. The
program calls for the funding of pilot AIDS ecgucation
programs, of an AIDS Mental Health Preject, of neéﬁs
assessment studies, and of alternative test sitas at which
veluntary antibody testing are provided.

- To encourage voluntary participation by those at risk
and +o facilitate the screening of blood donations, the
California legislature also passed in tandem the Acguired
Immune Deficiency Syndfome Research Confidentiality Act and

the Mandated Blood Testing and Confidentiality to Protect

public Health Act, at Cal. Eealth and Safety Code Secs.

119.20'g3 sec. and 189,30 et sea. These latter statutes are
to insure that any perscn tested for the probable causative
agent of AIDS is secure in the coniidentiality of the test.
cal. H & § C. Secs. 119.21, 199.30. This coniidentiality
applies to recerds from research institutions, nlood banks,
alternztive test sites, and medical care providers. No such
records ca; be disclosed if they provide identifying charac-
teristics of the person to whom the test results apply.

Tn cases where tests results are improperly disclosed,
+he acts provide for civil penalties, including statutory
compensatory, punitive, and cost awards, and for criminal

penalties of a one-year prison term and a fine not to exceed

~I



$10,000 or both. Cal. H & & €. Secs. 119.21, 199.37. These
acts do, however, allow the disclosure of anonymous statis-
tical test results to the State’s Department of Public
Health, to the Centers for Disease Control, and to research
projects for epidemioclogical purposes, when such disclosure
is autnhorized by tne tested subject. Cal. H & $ C. Secs.
118.21 {3), 18%.23 (b}, 199.36, 199.39.

These statutes alsoc forbid the use of antibody test
results in determining employability or insurability, even
when the results are negligently or intentionally disclosed
in violation of the statutes. Cal. H & S C. Sec. 119.21(f).
The clear purpose of this provision, as drafted and lobbied
by representatives from the offices of State Sen. Milton
Marks (San Francisco), Mcobilization Ageinst RIDS, the San
Francisco AIDS Foundation, and San Francisco’s AIDS Community
Partnership, is to encourage AIDS testing on the assurance
that the test results will not affect a sﬁbject's job or
insurance. Such confidential testing encourages citizens to
participate in epidemiological studies, in insuring the
purity of the blocod supply, ané in educating themselves about
their exposure to the AIDS virus.

Bacause the threat of the virus in urban communities
has created significant_social, economic, and he&lth risks, a
continuing number of local governments in California,
including West Hollywood, San Francisco, Los Angeles,

Berkeley, Oakland, Hayward, Santa Rosa Ccunty, Riverside



County, and San Luls Obispo County have enacted legislation
which pronhikits discrimination acgainst persons with ZIDS,
persons with AIDS Related Complex, and persons who are
suspected to be at risk from discriminaticn in employment,
housing, insurénce, and the use of public faci itiés and
accommodations.  See e.c., San Francisco Ord. No. 49%-83,
Art. 38, Secs. 3801 et seg.; Berkeley’s Créinance Pronhibiting
Discrimination cn the Basis of Acgquired Immune Deficiency
Syndrome (AIDS) and Related Cecnditions; and Los Angeles City
Ord. No. 160289, L. A. City Mun. C. Art. 5.8, Sec. 43-80 et
seg.. Much ¢f this local legislation has funded local human
rights commissions to monitor and mediate viclations, which.
are subject to civil sanctions. Nonetheleés, even this body
cf local legislaztion has not been enough to stem the tide of
AIDS hysteria.

Although statisics from the Department cf Public Health
in Sazn Francisco clearly indicate that the AIDS education

programs in communities at risk and the antibody testing

programs described above have significantly reduce

-

ne

ih
rt

spread of AIDS in the targeted pepulations, the.associated
confidentiality and disrimination regulations have had little
impact on the privacy risks asscciated with the testing
programs. Despité the threat cf civil and c¢riminal penalties
to violators of constituticonal, legislative, and local regu-
laticons ceoncerning AIDS, manf employers, insurance companies,
real estate agencies, attorneys, and even heazlth care

providers in San Francisco have continued to breach the



privacy assoccizated with EIV tésting and AIDS-related
diagnoses, discriminating against the victims of the AIDS
virus. |

To illustrate this problem, in 1986 the AIDS Legal
Referral Panel of Bay Rrea Lawy rs for Individual Freedom,
whose attorneys recresent the victims of the AIDS epidemic in
San Francisco’s Bay Area, posted statistics which indicated
that, of its 1035 clients during that year, 8.5% complained
cf employment discrimina%tion, 6.9% complained of housing
discrimination, and 8.2% complained of insurance discrimi-
nétion. To fully appreciate these statistics, the reader
should understand that approximately 60% of the matters
handled by the Panel involved the execution of wills and
durable powers of attorney; that the discrimina<tiocn
complaints had nearly doubled pro rata over the year from
January to Décember; and that other San Francisco agencies,
like its Human Righis Commission, Katicnal Gay Rights
Advcocates, the Legal Aid Society’s AIDS and Employment
Project, and the Lesbian Rights Project had handled still
other matters not represented in these statistics; By the
end of 1986 then, it was clear that AIDS discrimination in
San Francisco, a city noted for its diverse and liberal
environment, had not been curtailed, despite the efforts of
well-funded and thorough education programs and the

protections provided by serious and thoughtful legislation.

[o N
tHh

Throuchout the perio rom late 1883, when the AIDS

o]
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Legal Referral Panel was {ormed, through early 1587, wnen

the Centers for Disease Control called for a discussion of
mandatory HIV testing, the Panel was deveoting a significant
pertion of 1ts time and resources to eradicating %he effects
cf AIDS disclosures allegedly protected by California
legislation. Based on this experience, attorneys from the
AIDS Panel have concluded that confidentiality statuﬁés are
ineifective, that they should not encourage participation in
epidemiological research, and that, because they encourage
reliance on unfounded promises, they result in more harm than
good to citizens at risk. Therefore, any statute or
guideline which encourages or reguires HIV antibody testing
without well-publicized and severe criminal and civil
penalties securing absolute anonymity willrmore seriously
encourage the spread of AIDS than it will prevent it. Such a
statute or guideline is thus detrimental to both public

health policy and individual privacy rights.

CASE HISTORIES
While Califecrnia and San Francisco law have provided
its citizens with the best regulations by which epidemio-
logical data,mﬁedical research, and privacy about AIDS can
all be preserved, San Francisco has nconetheless seen wide-
spread breaches of privacy and discriminaticon linked to the
AIDS epidemic. Because ¢f this experience, it is the

position of the ARIDS Legal Referral Panel that mandatcry HIV

antibody testing will only subject American citizens, healthy

-
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or sick, to discrimination and breaches of their privacy
despite legislative or regulatory intentions to the contrary.

Tne following case histories are exemplary of the types
of discrimination and inguiry tec which tested citizens are
supject. The case histcries, though factually correct, do
not disclose the full names of the parties involved because
the test subjécts requested anonymity, the lawsults arising
from the facts have not been filed as yet, or the settlement
agreements dispeosing cof the matters require anonymity of the
parties. It is the contention of the AIDS Lecgal Referral
 panel that disclosure of the names of parties in this discus-—
sicn would be a further breach of the confidentiality of the
clients and would therefcre subject the Panel or its attor-
neys to claims that the attorneys breached tne very confidenf
tiality legislaticn they were requested to enforce.

The following scenarios arise from matters referred
+hrough the AIDS Legal Referral Panel since the enactment of
the California AIDS antibody testing legislaticn described

above:

1. “Joseph Cardholder v. American Express Corp."

In late‘E§86 (subsequent to the passage of California’s
Realth and Safety Code Section 199 et seg., above-described),
1'Josech cardholder" received a mailed solicitation to pur-
chase life insurznce from American Express Company, through

whlcn Joe had a credit card account. Joe filled out and

'retu:ned the enclosed life insurance application and returned



it to the American Express office 'in Marin County,
Califecrnia.
Shertly thereafter, Joe received a letter from American

Xpress reguesting nim to veluntarily take the HIV antibody

t

test. In its letter, the company cited its concerns about
AIDS ané indicated it éid nct want to issue life insurance to
people who either had AIDS or may get RIDS. This letter was
in direct violation of California Health and Safety Code
Section 199.21(f), which specifically prohibits the use of
HIV test results to determine insurability. Notwithsﬁanding
that this code section had been law for cover a year, American
Express still maintained its policy of denying insurance
benefits to those who tested seropositive to the HIV anti-
body.

t this time, it is unclear whether American Express
will voluntarily change this policy. It is also unclear how
many c¢therwise good risks have been denied the preoiferred
insurance because they refused to take the antibody test or

tested positive to the antibody.

2. "jééferson Bach v. State of California”

In 1986 Mr. Bach held a mid-level governmental admini-
strative position with the State cf California. Over lunch
one day he disclosed to a co-worker that he had tested posi-
tive on the HIV antibody test. Ee made it clear to his co-

worker that this disclosure wzs meant to be confidential in



Hh

the context of their friendship, and he reguested that the

co-worker keep this information ;écret from everyone else.

within a week of this disclosure, Mr. Bach was trans-
ferred to a private oifice; his job duties, which had
previouslyfinvolved extensive travel and client contact, were
assigned to others; and he was given no further work assign-—
ments. Shortly thereafter, the covernmen+tal departmént for
which Mr. Bach worked promulcated an official Giscriminatory
perscnnel peclicy isolating perscns with AIDS from other
employ;es and prohibiting these erployees from travel znd
client contact. This policy was in direct contravention of
existing California law, which prohibits AIDS or HEIV-anti-
body-status employment discrimination.

After the intervention of Panel attorneys, this
department withdrew its illecal personnel policy. However,
by the time the policy was withdrawn, Mr. Bach’s job was

eliminated, and he was given no other position with the

rt
1]
4

agency. Despite th act that Mr. Bach was net ill, was

DI

still capable of doing his previoué job, and caused no narm
to his fellow employees because of his ahtibody status, he
was unemployed.
3. "Saul Electric v. City Electroﬁics'
Two months after Health and Safety Code Section 199
went into effect, Saul Electric, a healthy openly gay
emplovee of City Electronics, was told by his employer that

nhe must take the EIV antibody test if he wished <o maintain

p-+
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nis employment with the company. *Mr. Electric refused, and
the company summarily fired him.

AIDS Panel attorneys informed the company ﬁhat this
termination was unlawful and demanded that Mr. Electric be
reinstated. City Electronics refused te do so, opting
instead to offer him a modest éum of money in setilement of
his claim for wrongful termination. Because Mr. Electric
realized that his reemployment by the company would be made
miserable by his fellow employees because of his forced
notoriety, he accepted the money settlement and dropped his
claim.

Because he now cannot adequately explain this employ-
ment termination to subsequent prospective employers, Mr.
Electric remains unemployed at this time, and he has
exhausted the money given him by City Electronics. However,

Mr. Electric still remains healthy and otherwise employable.

4. "The Cases of the Infected Roussess"

In early 1985 and continuing through the end of that
year, subsequent to the passage of California legislation
prohibiting the disclosure of BIV antibody results, a number
of houses once occupied by gay men came onto the real estate
market in San Francisco. Some of the hcomes were'owned by gay
men still living; others were held by the estates of men who
had died of AIDS.

During a period of particularly rash hysteria in the

|_l
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city, a few prospective buyers made it clear to their real
estate agents and brokers that the§ would not purchase hcemes
once occupied by men who had been exposed to the AIDS virus.
As a result, most of the major real estate brokerage houses
required HIV disclosures in their standard sales disclosure
ferms. Despite efiforts by AIDS Panel attorneys to convince
+he brokers that such disclesures were prohibited by Qfate
law and amounted to unlawful discrimination in housing, the
brokers insisted they had a duty to disclose HIV seroposi-
tivity £; prospective buyers because this status was a
material fact affecting the value and desirability of the
property.

Neot until the California legislature enacted Civil Code
Section 1710.2, which declared that an AIDS diagnosis or an
HIV status was not a material fact subject to disclosure, did
the broxers cease this practice. In the meantime, numerous
homes had been sold for less than fair market value and
numerous estates had been held in probate penﬁing the almost

impossible sale of real property.

5. "Joe Tenant v. Property Management Corp.”

In 1984,“;he resident manager of a multi-unit apartment
building, maintained by Property Management Corp., informed
Joe Tenant, who lived in the building, that the manager knew
he was an AIDS-carrier. The property manager further

expressed his concern to the tenant that AIDS was a communi-

cahle disezse. A week later the tenant received notificzticn

1o



from Property Management Corp. alleging its duty to warn <he

building s other tenants that a person with AIDS lived among

&

them.
At that time, Califernia Health and Safety Code Sec+tion
199 et sedg., California’s Fair Employment and Housing act,

and a local ordinance worked tC prohibit housing discrimi-

naticn against persons with AIDS. Additionally, state law

\

pronibited the unauthorizeg disclosure of a mediczl condition

Fty

©r or HIV antibody status. Nonetheless, property management
companies and real estate brokers Still asserted a duty to
tenants to inform them of the residency of a person with
AIDS.

In 1986, the California legislature enacted Civil Code
Section 1710.2 to specifically address this issue. This code
secticn holds that the AIDS dlagncsis or the EIV antibody
status of a building’s occupant is not a material faet
azfecting the value or desirability of real property. ‘The

section also specifically absolves an owner or manager of

real property from all liability for failing to disclose that

(28

all occupant of the property is Sercpoes tivg or has AIDS.

Despitg the passage of this Civil Code Section, which
was heavily lobbied by real estate interests in the State, it
took serious-ef;;rts by AIDS Panel attorneys to convince
Property Management Corp. in this case to withdraw its plzan
to place notices of Mr. Tenant’s antibody status in every

mailbox in the brilding. In <he meantime, of course, Mr.

—
~



Tenant ‘s status had already been disclosed by the manager to
~

+he company and tco untold cthers.

6. "John citizen v. City Health Project”

Ccity Health Project sent out a call for vclunteers
within San Francisco’ s gay community to participate in an
epidemiological study to determine the level cf AIDLS )
infection in the community. This call reguested gay men 1o
underco voluntary HIV antibody testing, the results cf which
were tc be confidential.

John Citizen, a health gay man, responded to this call.
He went to City Clinic, received counseling and educatiocnal
materials, and submitted to a blood test for confidential
research purposes. He was given a paper to sign which
described the confidential nature of the project and informed
him that his identity could never be +raced back to his blood
sample or to his test results. The document further alleged
+hat the test results could not be disclesed by City_clinic
to anyene else in such a way snat the information could be
identified with him. |

Six monthsmafﬁér nis participation in this project,
John Ci%tizen, & healthy +wenty-four-year-old, applied for
health insurance. As part of his health insurance appli-
cation, he signed a broad authorization to release his medi-
cal records to the insurer. His applicétion was subseguently
denied.

Investigaticn by AIDS panel attorneys revealed that

1B



City Project had used a local hcspftal to process the blood
testing. This hospital had included in Mr. Citizen’s records
a bill* for the HIV test. Therefore, when the hospital sent
Mr. Citizen’s records to the insurer, the fact of the "confi-
dential™ HIV test was disclosed. Presumably then, the
insurance company had denied Mr. Citizen’s insurance on fhe
basis of confidential information which sheould not have been
disclosed to it in the first place.

7. “Thomas Policy-Holder v. Life Insurance Company”

Mr. Policy-Holder purchased a $150,000 life insurance
policy from Life Insurance Company. One and one-half years
after he had purchased the policy, Life Insurance Company
sent a standard medical records release to Mr. Policy--
Holder's clinic, requesting updated information on Mr.
Pelicy~Holder s medical status. As life insurance policies
are uncontestable after two years, Life Insurance Company
caid that this is a standard procedure it uses with all
policy holders whose two-year policy anniveréaries are
approaching to assure that their glient’s risk status has not
changed during the period between policy issuance and the
two—year date.

Mr. Policy-Holder’s medical clinic released records to
the insurance company. Despite the state law’s prohibition

agzinst the disclosure of HIV antibody results, the clinic

released results cof Mr. Policy-Holder s seropocsitivity as 2



part of the records sent to the insurance company.
‘Apparently, not even the fact tha; an authorized disclosure
is a miscemeanor pursuant to Health and Safety Code Section
199.21 deterfed the clinic from disclosing the test
results.

Similarly, EHealth and Safety Code Secticn 1928.21{(f)
makes antibody status an impermissible grocund on which tg
determine insurability. Nonetheless, after the insurance
company réceived these recorcs, it rescinded Mr. Policy-
Holder s insurance policy.- The rescission was accomplished
by the company’s mailing Mr. Policy-Holder a premium refuna
check. Since that time, Life Insurance Company has refused

to accept premium payments and reinstate the pelicy. Mr.

Policy-Eolder is now uninsurable.

8. "Paul Employee v. County Clinic and Private Employer®
Paul Employee went to a County Clinic to have a
confidential HIV test taken. He was aské& to leave his name,
address, and day and night phone numbers, so that the Clinic
could call him with the test results when they were
available. Before the test results came in, Mr. Employee

changed his residence azddress. One month after he ha

[

tzken
thé test, Paul Employee received a telephone message at his
place of employment from County Clinic stating that he
should come into the Clinic for his test results and coun-
seling.

Because Mr. Empleovee was an openly gav man at work and



nis supervisor was +herefore suspicious of him, he was called
into his supervisor ‘s ofiice to discuss the phone message. The
superviscr Gemanded to know the nature of the test MI.

Employee haad taken and the results of <his test. When MI.

t1

mployee declined tO answer rhese inguiries, his supervisor
put him on SusSpension.

Witn the intervention of AIDS Panel attorneys, Mr .
Employee was reinstated at work and was given pay for the
pericd of cime he was cuspendec. HOwever, Mr. Employee was
SO narassed thereafiter that ne left the Jjob within six
months.

9. Gary U. V. Fredric H. Newton, M.D..
John J. Parente, Paul D. Karascfi,

I111iznz Insurance Company
San Francilsco Supericr Court No. g70679 (1887)

plaintiff Gary U. was injured on his jod on September
26, 1984, and he applied for workers ~ compensation benefits.
tn the course of the workers ~ compensaticn case, Mr. U. was
sent to cefendant Dr. Newton for a medical examinatioen. This
examination took place on February 5, 1986. In +he course oi
that examination, DI. Newton utilized 2 reusable probe
which came in contact with Mr. U.’ s blood. Thereafter, while
an employee of Dr. Newton s was cleaning the examination
area, Mr. U- disclosed to her that he was EIV sercpositive
and@ that she should be careful in the sterilization of the
probe. Ee £yrther informed the employee that £nhis disclosure

was confidential between +hem and was issued cnly for her



protéction.

On March 7,.1986, Dr. Newton wrote a workers ~compen-
sation medical report wherein ne disclosed MI. U. s HIV
s-atus. He also attributed a flare-up of the sYmMpTOmS of Mr.
U.'s indus=rial injury. which occurred in the spring of 1885,
to “psychsociological and characterological factor broucght on
by stress associated with" MI. U. s EIV status. In fact, Mr.
¢. had not even beedn tested for the presence cf HIV anti-
bodies until seven months after the alleged flare¥up of
SYmpLOmS -

Dr. Newton sent this report with the unauthorized HIV
disclosure to defendants Parente and Xarasoff, attorneys for
+he workers compensation jpsurance carrier. The attorneys
further disclosed Mr. . s EIV status to allianz Insurance
Ceompany, which, in turn, made fur<her disclosures within the
company and +hen to the workers’ Compensation appeals Beoard
and to Mr. U.’s health care provigers.

california Health and Safety Code Section 199.20 states
that no person shall be compelled in any civil, criminal,
administrative, legislative, OF other proceedings to identify
himself as having antibodies +o EIV. The instant actién was
:iled February 5, 1887, %O énfcrce she civil penzlties which
exist for wrongiul disclosure of EIV status pursuant to
Health and Safety Code cection 199.21. HoweVverl, prior té the
£iling of +his lawsuit to enfocrce civil remedies, both the
district attorney IoT San Francisbo County and the Atrtcrney

c . .
General for the State of california were urged by Mr. U. to

tJ
.



enforce the criminal sections of this same statuie. To date, they

nave refused to take any action to enforce the law.

»

10. ~Prof. William v. State Insurance Company,
Medicz! Information Bureau, Lab”

Professor William had a $100,000 life insurance policy issued

by State Insurance Company and sponsored by his professional
_association. In early 1987, this healthy twenty-nine year old
professor applied for an additional $100,000 in coverage through
the same company. He was sent a blood test kit by State Insurance
Company and was requested to have a biood sample taken and
then send the blood sample 1o an out-of-state Lab.

The blood 1est kit contained therein an authorization for
testing to be done by Lab pursuant 1o a standing agreement
between Lab and State Insurance Company. This release of
nf orm.aiion and consent form aiso included a provision that
allowed the test results to be shared with the Medical Information
Bureau in Boston, which bureau holds, for the benefit of the
nation's insurance companies, medical and insurance records of
ipsured citizens. .

This release was a standard form release. Midway through
the body of the release were the words, "Test for AIDS virus™.
Further down in the release were the words, "Test for the presence
of the HTLV-11I antibody”, This release is invalid under California
state law because it is not & specific informed authorization for the

HIV test or the disclosure of the results of this test. furthermore,

)
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it is prohibited under California Health and Safety Code Secticn
199.21 (f) 1o use HIV antibody status to determine insurability.
Nonetheless, it is still in use by State Insurance Company.

As of this date, 1t is unknown whether Professor William will
obtain additional life mmsurance. Prior to the submission of his
blood sample, Professor William lined out and initialed those
portions of the release which allowed for HIV testing an‘d for
release of that inforation to anyone. Had Professor William not -
taken these steps prior 10 submitling his blood sample, the
conf idéntiality of his antibody status would have been violated
through disclosure to the Medical Information Bureau and its
further disclosure to subsequent insurers requesting infor mation
on Professor William. Furthermore, untold other professors may
have aiready had their blood uniawfully tested and the results
disclesed 1o the insurance company and the Medical Infor mation

Bureaun.

Marin General Hospital, John Doe, M.D, Marin County
Superior Court No. 126201 (1986)

In April 1985, Dale S. came upon asphyxiated Paul M. on the
property where Dale S. was working as a night watchman. Dale S.
administered mouth-to-mouth resuscitation to Peul M. and called

for an ambulance.



The ambulance carried both Paul M. and Dale S. to Marin
General Hospital where Paul M. was revived. While Paul M.
remained in the hospital and without his authorizing any
disclosure of his medical cecndition, Dr. Doe, a doctor on
staff with the Hospital, irnfcrmed Dale S. that, by giving
rescusitation to Paul M., Dale S. had contracted AIDS and
that Dale S.°s wife wculd thereafter have ncthing more to do
with him.

Nearly a year later, Dale 5. filed suit against Paul
M., alleging that Mr. M. had intentionally infected him with
a disease. Mrs. 5. filed suit alleging loss of conscrtium
due to her husband’s sexually transmitted illness. To date,
Panel attorneys have found no evicence that Mr. M. communi-
cated the AIDS virus to Mr. S., all medical reports contra-
dict the possibility of such transmissicn, and both Mr. and
Mrs. S§. remain healthy.

BRecause the lawsuit of Mr. and Mrs. S. against Mr. M.
has no raticnal wvalidity and it 1s based on the impropex
discleosure by Dr. Doe and the Eospitzl of Mr. M. s medical
condition, Mr. M. has filed a cross—complaint against the

Hospital and Dr. Doe. The matter presently awaits trial.

12, "Mzry Parent v. Paul Parent"
In 19853, Mary and Parl Parent, divorced several years
befecre, had joint custody cf.thei: mincr daughter. Mary,
with whom the daughter lived, was a resident of Chicago,

Illinois. Paul was a resident of San Francisce. Despite the

in
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fact that she did not charge Paul with any parental problems,
Mary refused visitation rights with the child until Paul submitied
10 an AIDS entibody test. Paul refsed to submit to the test while
maintaining his right to visit his daughter. The parties still await
a decision from a Chicago judge. In the meantime, Mary has
successfully profited from AIDS hysteria in her quest 1o keep Paul

from visiting his daughter.

13. ~Daniel Student v. Regional School of Religion™

In November 1986 Daniel Student was in a masters
curriculum at Regional Schoo! of Religion. When he learned that
he had AIDS Related Complex, he inquired of the Dean of Student
Affairs what special ser{*ices the schoo!l had for persons with his
condition. Ia doing so, he specifically instructed the Dean that
she was not 1o disclose his medical condition to anyone else.

Nopetheless, the Dean disclosed Mr. Student's condition to
the President of the School, Who immediately required Mr.
Student to disclose his condition to fellow students or face
eviclion from his studentl apariment. The President further
threatened that, if _Mr. Student did not disclose his condition
to others, the Présidem and Dean would do so on his behall.

Before AIDS Panel attoraeys could respond, the School
moved Mr. Student from his shared apartment into isolation.-

However, Panel attorneys did persuade the attorneys for the

26



Scheool teo cease further disclosure of Mr. Student “s
conditicn because such disclosures violated both State law

and the Berkeley AIDS Ordinance.

Conclusion:
EIV Antibody Test Results Do Not Remain Confidential

The State of Califcrnia and varicus local governments
therein have enacted the best and most protective legislation
available to assure the privacy of California’s citizens in
their HIV antibody status and in their mediczl records.
Ranging Irom constitutional provisions protecting the right
of privacy to city and county ordinances prohibiting discri-
minaticon against persons with AIDS, California’s laws assert
that a test subject can be secure in the assumptiens that his

Or her test

H

esults will not be disclosed to anyone and that,
1f the results are disclcsed, the subject will suffer no
undue conseguences.

Furthermere, Califcrnia’s protective legislaticn is
based on very careful consideraztions of the balance between
the subjects” privacy rights and the needs of blood purifi-
cation and of RIDS research. Therefore, this legislation
encourages widespread voluntary participation in testing
while assuring that the test subjects will not be denied
insurance, will not be fired, and will not lose their homes.

However, as well illustrated by the case histories
above, legislative promises of privacy are more enigmatic

than effective. Despite the civil and criminal penalties
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allegedly attached to viclaticns of the lecislation and the
.
best efforts of numerous agencies to enforce them, health
care providers, testing clinics, insurance companies,
employers, parenis, schools, property owners, and real estate
agents regularly viclate the rights of test subjects to
their privacy. These violations result in horrendous per-
scnal results to the people tested. Many of thesé
individuals already suffer too much from the siege of
terrible symptoms of the AIDS epidemic. &1l of them suffer
from the siege of the epidemic’s hysteria, which the
legislation was meant to prevent.

Simply put, the ever-increasing hysteria associated
with AIDS is more powerful_than the best intentions and best
efforts of citizens desiring to overcome it. Thus, any
manaatery AIDS testing will only increase.the number of
pecple to whom this hysteria is directed and will not prevent
the spread cf the epidemic, The voice of experience in this

matter therefore demands mandatory testing be prohibited.
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