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215,726, 86 S.Ct. 1130, 1139, 16 L.Ed.2d 218
:1966). The decision whether to exercise
pendent jurisdiction “lies uniquely in the
discretion of the district court,” Falls Riv-
crway Realty, Inc. v. City of Niagara
Falls, 732 F.2d 88, 42 (2d Cir.1984), and we
wiil not reverse a district court’s decision to
decline pendent jurisdiction - absent an
sbuse of discretion, see Rogers v. Valen-
nne, 426 F.2d 1361, 1363 (2d Cir.1970),
especially when the federal claims in a case
are dismissed before trial, see Gibbs, 383
8. at 726, 86 S.Ct. at 1139; McLearn v.
vowen & Co., 660 F.2d 845, 850 (2d Cir.
:ax1) (Lasker, J., concurring); Kavit v.
AL Stamm & Co., 491 F.2d 1176, 1180 &
» 4 (2d Cir.1974).

We find no abuse of discretion here.
Pretrial preparation has apparently been
ivoted almost exclusively to the federal
tsclosure and fraud claims. The content
ol extent of fiduciary duties are funda-
zental issues of state law, see Santa Fe
Industries, Inc. v. Green, 430 U.S. 462,
iTx-79, 97 S.Ct. 1292, 1303-04, 51 L.Ed.2d
0 (1977), and we decline to reverse a
sstriet court for refusing to use pendent
_insdiction to reach out for such issues,
“rereby depriving state courts of opportu-
~ies to develop and apply state law in this
«#4, when, as here, a plaintiff’s federal
wms are without sufficient merit to re-
iire a trial,

We note that New York law allows May-
v o refile her state law fiduciary duty
“Am in a state court within six months of
i decision, see N.Y.C.P.L.R. § 205
¥-Kinney’s Supp.1986), and to the extent

il

"t the discovery conducted in the present

S :mw. a bearing on the state issues, it
~uld likely reduce the parties’ discovery

“eds in the state court action.

CONCLUSION

We have considered all of Mayer’s con-

*4ons on appeal and have found them to
" %ithout merit. The judgment of the

“wriet court is affirmed

claims. I agree, on balance, that dismissal

here was proper in light of the factors

which Falls Riverway Realty, Inc. v. City

of Niagara Falls, 732 F.2d 38 (2d Cir.1984),

sets forth. Those favoring dismissal are:
judicial economy, fairness to the parties,
the delicacy of the state law issues, the
policy of having federal courts avoid
“needless decisions of state law[, )
United Mine Workers v. Gibbs, 383 U.S.
715, 726, 86 S.Ct. 1130, 1139....

Id. at 42,

We should, however, not lose sight of the '

factors opposed to dismissal mentioned in

Falls Riverway:
the likelihood of a prompt disposition in
this long-delayed litigation and the legit-
imate interests and expectations of the
parties in having a trial in federal court.
See Kavit v. A.L. Stamm & Co., 491
F.2d 1176, 1179-80 (2d Cir.1974).

Id. :

They simply are not here sufficiently in-
volved to warrant callind the dismissal an
abuse of discretion.

Melba HENRY, individually, and on be-
half of all others similarly situated,
Plaintiff-Appellee Cross-Appellant,

v.

George GROSS, as Commissioner of the
New York City Human Resources Ad-
ministration, and Martin Burdick, indi-,
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The United States District Court for the
Southern District of New York, Thomas P.
Griess, J., granted individual and class re-
lief and appeals were taken. The Court of
Appeals, George C. Pratt, Circuit Judge,
held that: (1) notice of termination of pub-
lic assistance benefits because of availabili-
ty of bank account with $1,000 or more was
inadequate; (2) relief ordered by court was
proper; and (3) award of $500 in damages
to named plaintiff was proper.

Affirmed.

1. Social Security and Public Welfare
&=4,12
Concept of “actual availability” re-
quires that, before resource is taken into
account in determining public assistance
recipient’s eligibility, determination be
made that the recipient had legal interest in
a liquidated sum and the legal ability to
make that sum available for support and
maintenance.

2. Social Security and Public Welfare
©=24,12

Under New York regulations, public
assistance recipient’s benefits could not be
terminated or reduced until city had first
verified that recipient had necessary
amount in an account that was actually
available for support and maintenance.

3. Social Security and Public Welfare
&=4,10

In giving notice to public assistance
recipients of termination of benefits be-
cause of the availability to them of funds in
bank account, city must hold a face-to-face
conference before commencing termination
procedures if it does not know whether the
account is held jointly or individually but,
in other cases, immediate commencement
of termination procedures without necessi-
ty of requesting a faceto-face conference
with the recipient is permissible.

4. Social Security and Public Welfare
&=8.5 .
Notice to public assistance recipients
whose public assistance was being termi-
nated because they had available to them

an account with $1,000 or more was inade.
quate where it merely referred to the ayaj).
ability of an “asset” rather than a bank
account.

5. Social Security and Public Welfar,
&=8.5

District court properly required that
city, before terminating public assistance
because of availability to recipient of bank
account with $1,000 or more, disclose bank
account and branch to the recipient upon
request and send notice informing recipient
that joint accounts are treated differently
than individual accounts.

6. Social Security and Public Welfare
&=8.5

City was not required to place individu-
alized information concerning bank ac
counts in notices sent to public assistance
recipients informing them of the proposed
termination of public assistance because of
the availability to them of a bank account
with $1,000 or more.

7. Civil Rights ¢=13.17(3)

Damages are properly awarded for civ-
il rights violations when plaintiff has suf-
fered actual loss as result of constitutional
deprivation.

8. Civil Rights ¢=13.17(5)
Damages ¢=49

Under tort law in general, and civil
rights law in particular, compensable inju-
ries may include not only monetary loss
such as out-of-pocket expenses but also
injuries such as personal humiliation and
mental anguish.

9. Civil Rights ¢=13.17(6)

Award of $500 compensatory damages
to public assistance recipient who actually
went hungry and was reduced to begging
when public assistance benefits were im-
properly terminated was proper.

10. Social Security and Public Welfare
€=8.20
District court properly ordered that no-
tices be sent to all persons whose public
assistance benefits had been terminated be-
cause of the availability to them of bank
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account with $1,000 or more stating that
benefits might have been terminated erro-
neously and providing the former recipients
with a telephone number which could be
called to obtain a review of the situation.

11. Civil Rights ¢=13.17(13)

Public assistance recipient who
brought action challenging city’s method
for terminating benefits because of the
availability to the recipient of a bank ac-
count with $1,000 or more was entitled to
attorney fees.

Cecilia Tso, New York City (Frederick
A.0. Schwarz, Jr., of counsel), for defend-
ants-appellants cross-appellees.

Stephen Loffredo, The Legal Aid Society,
Bronx, N.Y. (Helen Hershkoff and Nancy
Morawetz, New York City, of counsel), for
plaintiff-appellee cross-appellant.

Before TIMBERS, KEARSE and
PRATT, Circuit mwmmmw.

GEORGE C. PRATT, Circuit Judge:

In this action plaintiff, appearing individ-
ually and on behalf of others similarly situ-
ated, challenges the legality of the practic-
es of the City of New York in its efforts to
terminate the public assistance (“PA”) ben-
efits of PA recipients who have bank ac-
counts with balances in excess of $1,000,
which render their owners ineligible for PA
henefits. Briefly stated, the challenged
program (the “bank mateh” program) con-
sists of matching the city’s computerized
list of PA recipients with computer tapes of
several different banks to discover the
name of a PA recipient which appears on
any bank account with a balance that ex-
ceeds $1,000. On the basis of the informa-
tion provided—the details of which vary
depending upon the bank involved—the city
tommences its procedure to terminate the
recipient’s PA benefits. Plaintiff argues
{1} that the city begins the termination
brocess on the basis of inadequate informa-
tion and (2) that the form used to notify the
.; recipient of the impending termination
i unlawful because it does not provide

information sufficient to allow the recipient
to prepare a defense and halt the termi-
nation process. Plaintiff concludes that
the bank match program not only violates
state and federal regulations governing the
circumstances under which public assist-
ance may be reduced or terminated, but
also infringes the constitutional due pro-
cess rights of PA recipients.

In defense of its bank match program
the city contends that the information trig-
gering its termination procedures is ade-
quate and that the notices in use, both
previously and currently, comport with the
requirements of all applicable regulations
as well as due process. As appellant, the
city argues that the requirements placed on
the city by the judgment of the district
court create an administrative burden for
the city that is not justified by the possibili-
ty of an erroneous deprivation.

We conclude that the judgment of the
court below properly requires the city to
adhere to state and federal regulations; it
also strikes a proper balance between the
rights of PA recipients and the administra-
tive burden placed on the city. According-
ly, we affirm.

BACKGROUND
A. The Bank Match Program.

1. The circumstances under which
benefits are terminated and the PA
recipient’s right to appeal.

Under federal law and applicable state
and federal regulations a person who has
access to a bank account with a balance in
excess of $1,000 is ineligible for public as-
sistance. See 42 U.S.C. § 602(a)(7)(B) (fed-
eral statute); 45 C.F.R. § 2338.20(a)(8)(i)}B)
(federal regulation); 18 N.Y.C.R.R. § 352.-
23(b) (New York State regulation). Al
though PA recipients are required to dis-
close the value of all assets, including bank
accounts, see 18 N.Y.CR.R. § 851.-
1(b)2)i)f), the city asserts that it learned
of many individuals who were wrongfully
receiving PA, because they had concealed
the existence of disqualifying bank ac-
counts. It was to deal with what the city
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has described as this “particularly frustrat-
ing” situation that the city instituted the
bank match program.

Banks participating in the program are
sent a computer tape containing the names,
addresses, social seeurity numbers, and
dates of birth of PA recipients. Through
their own computers the banks compare
the names provided by the city with the
names listed on their bank accounts. Each
participating bank then sends to the city a
list of PA recipients whose names are also
listed on its bank accounts. Although the
specific information provided varies from
bank to bank, each one provides, at a mini-
mum, the balance in the account bearing
the name of each listed PA recipient.
Some banks also report whether the ac-
count at issue is owned jointly or individu-
ally.

As soon as the city learns the name of a
PA recipient on an account having a bal-
ance that exceeds $1,000, and before at-
tempting to discuss the situation with the
PA recipient, the city begins its procedure
to terminate the recipient’s PA benefits by
having its own computer print out a notice
of intent to terminate benefits (the “notice
of intent”). Typically, the notice of intent
is sent out approximately sixteen days pri-
or to the actual termination of benefits.
The content of this notice was changed
during the course of this litigation and will
be described in greater detail below.

A person receiving a notice of intent has
the right to request a conference with a
“liaison and adjustment” (“L & A”) worker
at a neighborhood income maintenance cen-
ter. This L & A worker is not the case-
worker who handles the individual’s day-to-
day PA problems, but is a person specifical-
ly designated to handle, inter alia, all con-
ferences arising out of the bank match
program. The L & A worker is provided
with a “bank match packet” that contains
all the information which caused the city’s
computer to send out the notice of intent.
If the recipient can show at the L & A
conference his continuing eligibility for
public assistance, for example, by showing
that he does not have access to the account

in question or that the account balance has
fallen below $1,000, the L & A worker
authorized to stop the termination proceeq.
ings.

If unsuccessful at the conference witp,
the L & A worker, the recipient may under
state law request a review of the city's
action at a state fair hearing. 18 Ny
R.R. Part 358 see 45 CFR. § 205.
10(2)(1)(i). According to the city, copies of
the bank match packet and any additional
evidence that the city intends to present at
the fair hearing are sent to the recipient
three to four days in advance of the fair
hearing. Just as in the conference proce.
dure, the burden at the fair hearing is on
the recipient to present evidence to prove
continuing eligibility for assistance. If the
recipient presents such evidence, appropri-
ate relief is granted; if not, the city’s ac-
tion is upheld and the recipient’s benefits
are terminated. Thus, once the notice of
intent to terminate is generated by the
city’s computer, the burden is on the per-
son whose benefits are in jeopardy to col-
lect and present the evidence necessary to
stop the proceedings.

2. The Notices of Intent.

Two forms of notice are at issue in this
lawsuit: first, the notice sent to plaintiff
Melba Henry, which was used by the city
from the inception of the program in Janu-
ary 1984 through March 1985 (the “old
notice”), and second, a notice changed to
include additional, more specific informa-
tion (the “revised notice”).

In both English and Spanish the old ne-
tice stated in pertinent part the following:

[The department of income maintenance

has information] that you are in posses-

sion of assets which exceed the allowable

amount for public assistance.
In addition, the notice described the proce:
dure for obtaining a conference, provided
the L & A worker’s telephone number, and
disclosed the individual's right to a fair
hearing to contest the city’s action. Al
though it stated that the recipient was
possession of assets which exceed the al
lowable amount” (emphasis added), the old
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potice significantly made no reference ei-
ther to the fact that the asset referred to
was a bank account or to the $1,000 limita-
tion.

The revised notice, changed after this
Jawsuit was instituted, substitutes for the
term “assets” the phrase “a bank account
which contain[s] in excess of $1,000”. It
also cites the applicable state regulation,
stating that the maximum amount of mon-
ey that may be possessed while continuing
to remain eligible for public assistance is
$1,000. The revised notice, however, lacks
specific information such as the name of
the bank, the account number, or any infor-
mation indicating whether the account is
individually or jointly held. Even when the
city actually possesses the more specific
information, that information is, as a mat-
ter of administrative convenience, omitted
from the revised notice of intent.

B. The Termination of Melba Henry’s
Benefits.

Melba Henry, the mother of three chil-
dren who, at the commencement of this
litigation were aged two, three, and seven,
was at all relevant times entirely depend-
ent on PA benefits for herself and her
family’s subsistence. In August 1984 Hen-
ry received a notice of intent to terminate
her benefits. The notice was the old no-
tice—that she had “assets” in excess of the
“allowable amount”’—and was issued pur-
suant to the bank match program. The
underlying information, supplied to the city
by Dollar Dry Dock Savings Bank, showed

an account of $1,042 with Henry’s name on
N

Henry testified that she was confused by
the notice and “didn’t know what assets
,5% were talking about”. Instead of ecall-
ing the number listed on the notice—that
of the L & A worker assigned to handle
bank match conferences—Henry called the
person she usually called when problems
arose concerning her PA benefits: her local
caseworker. The caseworker was unfa-
miliar with the bank match program and
was unable to provide Henry with any in-{
formation concerning the disqualifying m?f

count. The caseworker did, however, ad-
vise Henry of her right to request a fair
hearing.

Still unaware that the “asset” she was
being charged with owning was a bank
account with a balance exceeding $1,000,
Henry requested a fair hearing. That
hearing was held on September 10, 1984,
and, not surprisingly, Henry, who appeared
without . counsel, presented neither doe-
uments nor witnesses in her defense. The
city presented a copy of the computer
printout showing her name on the Dollar
Dry Dock Savings Bank account reflecting
a balance of $1,042. In response, Henry
acknowledged that the address and social
security number on the account were hers,
but she insisted that she did not own any
bank account. Given this limited evidence,
the New York State Department of Social
Services in a “decision after fair hearing”
dated October 4, 1984, understandably up-
held the city’s decision to terminate Hen-
ry’s benefits.

As a result of the termination of Henry’s
benefits, Henry and her three children
were left with no source of income for
approximately six weeks. During that
time, Henry borrowed from both friends
and strangers in order to feed and clothe
herself and her family. On many occasions
they went hungry.

Not until the following month was Henry
able to gather enough information to re-
fute the allegations of the city which had
taken her by surprise at the fair hearing.
The disqualifying bank account was in fact
a joint account bearing Henry’s name and
that of one Mary Collins, an elderly neigh-
bor. Approximately three years earlier,
Collins had asked Henry to add her name
to the account so that if Collins, whose
health was failing, should need cash but be
unable to visit the bank, Henry could make
any necessary withdrawal for her. Collins
never intended to confer any right to the
money in the account to Henry, but had
added Henry’s name as a joint owner pure-
ly as an accommodation to Collins. Since
no need for Henry to make any withdrawal
had actually occurred, and since Henry had
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tions as well as her due process rights.  individual would be afforded an opportuni-
The final judgment directed the city to  ty to clarify any ambiguity.
restore all PA benefits withheld pursuant Under the judgment, the Type A proce-
to the October 4, 1984, decision on Henry’s dure might be used in the bank match
fair hearing. The court also found that program only when the city is in the posi-
Henry's suffering during the period in tion to determine that the individual whose
which she was' wrongfully denied benefits benefits are about to be terminated “has a
entitled her to compensatory damages in legal interest in the bank account that ren-
the amount of $500, ders him/her ineligible for public ‘assist-
As to the class claims, the district court: 20¢e”. Such a situation is deemed to exist
certified a class, pursuant to rules 28(e)(1) s@.ms the city has information that the indi-
and (cX2) of the Federal Rules of Civil Vidual's name appears on (1) an individual
Procedure, identifying the members of the account with a balance nrwn exceeds $1,000;
class as all individuals who “receive or wil] @ a joint account reflecting a balance ex-
receive public assistance payments through °eeding $2,000; or (3) any account A.is.an.:mn
the New York City Human Resources Ag. OF Rot wsoswa to be held jointly or individu-
ministration or any successor entity” (the ally) reflectiny a balance exceeding $2,000.
“main class”) and, in ‘addition, certified a In all other cases, i.e., those in which the
subclass of individuals consisting of all bank has not provided information indicat-
persons who, like Henry, had their benefits ing whether the account in question is held
terminated after receiving the old notice. .u.omssz or individually and the account bal-
The relief awarded the main class was Nﬂmnﬁmﬁ%“wﬁﬂﬂ ww%cmm eWMmuﬁmMS@M mwmw.
both declaratory wzm _Ec.uanio. .: con- procedure, i.e., before sending out a notice
ntm.m (1) the amdunt of _E...owsmeo: ﬁ:.ma of intent, the city must invite the individual
the city must possess regarding any partie- to appear at a local inte
ular bank account before initiating termi- Pp « YN :8:5. main nance
i ) X center “to provide information regarding
nation procedures and (2) the information the ownership of the bank account”
required to be placed on the notice of in- ’
tent, As to the adequacy of the revised notice,
L . . the district court found the revised notice
To fashion its relief the district court to be a vast improvement over the old
%ms.zvos evidence presénted at trial that notice, but held that in order to satisfy
described two types of termination proce- statutory and constitutional requirements
dures. :C:ms. what was referred 8 attrial 4 et be further revised to include ) a
as the .evﬂm A" procedure, the city, with- statement that upon request the city will
out making any attempt to contact the indi- provide to the class member the number of
vidual sro.mm vma.mm_nm are about to be ter- 1, disqualifying bank account, the bank
minated, simply issued a notiee of intent branch at which the account is located, the
m.asm_:m %rm individual of its proposed ac- account balance, and, if available, the full
:E.r. This, of course, placed on the P A title of the bank account, and (2) a state-
recipient nrm. burden of stopping the termi- ment that “unless proven otherwise, a pro
hation. Until the judgment below the City  rata share of a jointly held bank account is
.Ea used the Type A termination procedure  presumed to be an available resource for
in all bank mateh cages.

public-assistance eligibility,”

.c:%:. the “Type B” procedure, the indi- The relief granted to the sub-class re-
.S&E_ whose eligibility was in question was  quired the city to send all members a notice
Invited to appear at the local income main- stating that the recipient’s benefits may
§.5=$ center for a face-to-face interview have been wrongfully terminated, that
PHior to initiation of the termination proce- “certain Joint, trust and custodial bank ac-
dures, Thus, under the Type B procedure, counts are treated differently than individ-

« before 5 notice of intent was issued an ual bank aeccounts for purposes of public
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assistance eligibility”, and that the recipi-
ents should contact their local income main-
tenance centers to obtain a review of the
decisions which had terminated their bene-
fits. The judgment also required the de-
fendants to restore benefits to any sub-
class member found upon the review to
have been erroneously terminated.

Finally, the district court determined that
Henry was a “prevailing plaintiff within
the meaning of the civil rights laws” and,
accordingly, pursuant to 42 US.C. § 1988,
awarded her costs, disbursements, and a
reasonable attorneys’ fee.

On appeal, defendants argue principally
that the district court went too far in ruling
how the city must administer its bank
match program; they challenge, however,
in buckshot fashion, each ruling of the
court below on both the individual and
class claims, as well as the award of attor-
neys’ fees. Plaintiff's cross-appeal con-
cerns only the notice; she argues that the
court should have required the city to place
even more information on the notice of
intent. Contending that her expert estab-
lished unequivocally the feasibility of her

requests, plaintiff asks specifically that the
identity of the bank account at issue be
placed on the notice instead of merely in-
cluding a statement that the person can
obtain that information upon request.

In short, defendants argue that the dis-
trict court went too far, while plaintiff ar-
gues that it did not go far enough.

DISCUSSION

In order to decide the specific issues on
appeal, we must first focus generally on 1)
the circumstances under which the city
may lawfully initiate termination proce-
dures and (2) the information that the city
must include in its notice of intent. Initial-
ly, we consider when it becomes lawful for
the city to commence procedures to termi-
nate benefits.

[1] Before a bank aceount or any other
resource may be counted toward the $1,000
limitation, it must be actually available for
the PA recipient’s use for support and
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maintenance. See 45 CFR. § 233.
20(a)(3)(ii}D). This concept of ‘“actual
availability” has long played a part in the
administration of the social security sys-
tem. The concept requires that before a
resource is taken into account in determin-
ing a PA recipient’s eligibility, a determina-
tion must be made that the PA recipient
has “a legal interest in.a liquidated sum
and the legal ability to make [that] sum
available for support and maintenance.”
Id.; see Heckler v. Turner, 470 US. 184,
105 S.Ct. 1138, 1147, 84 L.Ed.2d 138 (1985);
Schrader v. Idaho Department of Health
and Welfare, 768 F.2d 1107, 1112 (9th Cir.
1985). Consideration only of those re-
sources that are actually available for cur-
rent use to the PA recipient for support
and maintenance “prevent[s] the States
from relying on imputed or unrealizable
sources of income artificially to depreciate
a recipient’s need.” Turner, 105 S.Ct. at
1148.

[2] New York State regulations require
that an agency refrain from reducing or
terminating any benefit without first veri-
fying that the recipient is, in fact, ineligible
for assistance. 18 N.Y.C.R.R. § 351.22(¢)
(requiring that ineligibility be “verified”);
id. § 358.9 (requiring that agency review
proposed action prior to sending out no-
tice). Combined, these two principles es-
tablish that a PA recipient’s benefits may
not be terminated or reduced until the city
has first verified that the recipient has the
necessary amount in an account that is
actually available for support and mainte-
nance.

The city recognizes the validity of the
actual availability concept and at trial even
alluded to its application in other contexts.
For example, witnesses testifying on behalf
of the city described the way in which it
handles information relating to a PA recipi
ent's change in marital status. Informa-
tion that a PA recipient has married wil
trigger an inquiry into the recipient’s eligi
bility status. Rather than assuming that
the spouse is bringing funds into the house-
hold that are actually available for the PA
recipient’s support and maintenance, the
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city invokes the Type B procedure referred
to above and requests that the recipient
appear at a local income maintenance cen-
ter to verify whether, as a result of the
marriage, additional funds have become
available for support and maintenance.

Similarly, the Type B procedure, a face-
to-face conference before commencing ter-
mination procedures, is used when the city
learns that an additional person is residing
with the PA recipient. Again, the city does
not merely assume that the person is actu-
ally contributing resources to the house-
hold, thereby diminishing or eliminating the
need and eligibility for PA benefits, but
rather conducts an inquiry to verify wheth-
er additional resources have become avail-
able for support and maintenance.

In both situations described above, the
city concedes that because it lacks suffi-
cient information to determine whether
there has actually been a change in the PA
recipient’s eligibility status, taking on the
additional administrgtive burden of the
Type B procedure is justified by the harsh
consequences that would follow an errone-
ous deprivation.

[31 We think that use of the Type B
Eonm.mcwo in the circumstances outlined in
Gm district court judgment is equally justi-
fied and for the same reason—to avoid the
wcvm.Sszv_ harm caused by an erroneous
%.wzé.no:. We also agree with the dis-
trict court that the city must use the Type
B procedure when it does not know wheth-
eran mn.no.E» of under $2,000 is held jointly
or _E.W.Sm:p:%. In the other cases identi-
fied in the district court judgment, we
agree with the district court that the city is
warranted in using the Type A procedure:
immediate ecommencement of termination
procedures without the necessity of re-

questing a face-to-face conference with the
PA recipient.

aow\oﬁromgon agree with the city’s conten-
o at nro. Type B procedure is unduly
; ensome in those cases specified by the
istrict court. Where, as here, the conse-
Juences of erroneous deprivation are po-
_Ss.sm__w 80 grave, the balance tips decided-
¥ in favor of requiring the additional ad-

ministrative burden. Requiring the confer-
ence procedure will not unduly delay termi-
=mso= proceedings. 1t is used effectively
with changes in marital or joint living sta-
tus; it can be informal and expeditious;
and the PA recipient cannot delay action 3“
not appearing at the conference because
mmmi.w to appear is, in and of itself, a
violation justifying immediate termination
of all PA benefits. See 18 N.Y.CR.R.
§ 351.2(e)(2)(iv).

In sum, we conclude that the district
o.o:nﬁm judgment specifying those situa-
tions in which termination procedures may
o.n may not be initiated is a proper applica-
tion to the bank match program of the
concepts of actual availability and verifica-

ﬁmoz as applied in both case law and regula-
tions.

Next we turn our attention to the infor-
.Bwaos that the judgment requires to be
included in the notice of intent. The judg-
B.m:n provides that, in order to comport
Minr due process standards, the notice of
intent must contain the following six state-
ments:

u.v A statement that the city’s informa-

tion indicates that the PA recipient is in

possession of a bank account that con-
tains in excess of $1,000;

2) a statement that the maximum

amount of money that can be possessed

s.E._w continuing to remain eligible for

assistance is $1,000;

3) a statement citing the applicable city

regulations;

4) a statement disclosing how a confer-
ence and fair hearing may be obtained;
5) a statement that, upon request, de-
fendants will provide to the PA recipient
the number of the bank account, the
bank branch at which the account is lo-
cated, the account balance, and, if avail-
able, the full title of the account; and
@. a statement that unless proven other-
wise, a prorata share of a jointly held
bank account is presumed to be an avail-
m.Em resource for purposes of public as-
sistance eligibility.
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Until plaintiff began this litigation the
city used. the old notice, which referred
only to the PA recipient’s possession of
“assets” exceeding the $1,000 limitation.
After commencement of this litigation, the
city voluntarily added to the notice the
statements numbered 1) through 4) above;
Judge Griesa ordered that the additional
statements numbered 5) and 6) above be
added to the notice.

Although the city voluntarily changed its
notice of intent after commencement of
this litigation, it persists in the contention
that the old notice was lawful, and also
argues that the additional information re-
quired by the district court judgment is
unnecessary. The issues, therefore, are (1)
whether the district court correctly deter-
mined that the old notice was unlawful and
(2) whether the court correctly determined
that statements 5) and 6) above must be
added to the revised notice. We begin this
part of the discussion with an overview of
the applicable regulatory and constitutional
requirements.

Federal regulations require state public
assistance plans to provide for a system of
hearings whenever, inter alia, the decision
is made to terminate or reduce a PA recipi-
ent’s benefits. 45 C.F.R. § 205.10(a)(1); id.
§ 205.10(a)(12)(i). New York State has ex-
ercised the option, provided under the fed-
eral regulations, of establishing a two-tier
hearing system under which the PA recipi-
ent has the right, prior to obtaining a state
hearing, to a hearing at the city level with
the right of appeal to the state agency. 18
N.Y.C.R.R. Part 358; see 45 C.F.R. § 205.-
10(a)(1)(i).

Where the agency determines that a re-
duction or termination of benefits is war-
ranted, federal regulations require that the
state or local agency give timely and ade-
quate notice of the proposed action. “Ade-
quate” notice is defined as follows:

“Adequate” means a written notice that

includes a statement of what action the

agency intends to take, the reasons for
the intended agency action, the specific
regulations supporting such action, ex-
planation of the individual’s right to re-

quest an evidentiary hearing * * * apqd g

State agency hearing, and the circum.

stances under which assistance is contin.

ued if a hearing is requested.

45 C.F.R. § 205.10(a)(4)({B). The regula-
tions further provide that at the hearing
the PA recipient or his representative sha)l
have the opportunity to, inter alia, bring
witnesses, “establish all pertinent facts and
circumstances”, and ‘“‘question or refute
any testimony or evidence, including [the]
opportunity to confront and cross-examine
adverse witnesses.” 45 CF.R. § 205-
10(a)(13Xiii), (v), (vi).

These regulations were promulgated to
implement the holding of the Supreme
Court in Goldberg v. Kelly, 397 U.S. 254,
90 S.Ct. 1011, 25 L.Ed.2d 287 (1970). 45
C.F.R. § 205.10(a)(1)(i). There, the Court
recognized the necessity of affording a PA
recipient the right to a hearing prior to the
termination of benefits. Goldberg, 397
U.S. at 264, 90 S.Ct. at 1018. For the
hearing to be held in a “meaningful man-
ner”, id. at 267, 90 8.Ct. at 1020, the Court
held that the recipient must “have timely
and adequate notice detailing the reasons
for a proposed termination, and an effec-
tive opportunity to defend by confronting
any adverse witnesses and by presenting
his own arguments and evidence orally.”
Id. at 267-68, 90 S.Ct. at 1020. The Court
went on to highlight the fact that these
rights were extremely important in cases in
which, as here, “recipients have challenged
proposed terminations as resting on incor-
rect or misleading factual premises or on
misapplication of rules or policies to the
facts of particular cases.” Id. 397 U.S. at
268, 90 S.Ct. at 1020. What the Goldberg
Court held, in essence, and what the regu-
lations strive to implement, is that the re-
cipient must be given information suffi-
cient to put him in a position to defend the
impending termination of benefits. Keep-
ing this basic objective in mind, we proceed
to evaluate both the old and the revised
notices.

The old notice, we agree with the court
below, was grossly inadequate to inform
the PA recipient of the reason for the pro-
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posed -action and made it difficult, if not
impossible, for the PA recipient to defend
against the charge, Since the old notice
referred only to “assets” and made no men-
tion of ownership of a disqualifying bank
account or to the $1,000 limitation, it fell
short of the federal regulation’s definition
of “adequate”, which requires a specifica-
tion of “the reasons for the intended agen-
cy action”. See 45 CFR. § 205.-
10(2)4)G)(B).

[4] Nothing makes the inadequacy of
the old notice clearer than the experience
of the named plaintiff, Melba Henry.
Without knowing that the “asset” referred
to in the notice was a bank account, Henry
could not have possibly been able to con-
duct an investigation that would enable her
to refute the charge of ineligibility. The
city argues that Henry would have avoided
this problem if only she had called the
telephone number on the notice. But we
cannot fault Henry for contacting the case-
worker at her local income maintenance
center rather than the designated L & A
worker. The ambiguous, ephemeral nature
of the old notice virtually guaranteed such
a reaction. Faced with such an incompre-
hensible notice many PA recipients would
likely call, not the number on the notice,
but the person who handles their day-to-
day PA problems. We therefore have no
reason to believe, as the city argues, that
the reaction of Melba Henry was in any
way atypical. In short, we agree with the
court below that the old notice was inade-
quate and, therefore, unlawful.

We turn now to the revised notice and its
relationship to the class. Specifically, we
consider the question of whether the dis-
trict court was correct in its rulings that
even the revised notice was inadequate and
that in order to comport with constitutional
and regulatory requirements it was neces-
sary that statements numbered 5) and 6)
above be added. Statement 5) requires, in
substance, that upon request the account
and branch will be disclosed to the PA
recipient; statement 6) informs the recipi-
ent that joint accounts are treated differ-
ently from individual accounts.

[5] The basic question is whether the
revised notice gives the PA recipient
enough information about the impending
termination so as to afford him a meaning-
ful opportunity to prepare a defense. We
recognize the difficulty of reducing this
requirement to specific language required
to be placed on a piece of paper. Some
forms of notice, such as the old notice here,
are clearly inadequate; at the same time it
is probably impossible to devise a perfect
notice that could not possibly be misunder-
stood by anyone. We are left therefore
with a practical question: whether on bal-
ance, taking into account the private inter-
ests affected by the city’s action, the risk
of erroneous deprivation of those interests
through the procedures used, and the ad-
ministrative burden placed on the city, the
district court correctly ordered that the ad-
ditional information be included. See
Mathews v. Eldridge, 424 U.S. 319, 335, 96
S.Ct. 893, 908, 47 L.Ed.2d 18 (1976). Tak-
ing all of these factors into account, we are
satisfied that the district court struck a
proper balance.

The consequences that would follow an
erroneous deprivation after inadequate no-
tice—a loss of income necessary for family
subsistence—are grave. The additional in-
formation required by the court’s order is
pertinent, and in many cases necessary, in
preparing a defense. Advising the recipi-
ent that the bank name and account num-
ber can be obtained by calling a designated
phone number highlights the reason for
termination and points the PA recipient in
the right direction to initiate an investiga-
tion. Information regarding the different
treatment of joint accounts may frequently
prove to be critical, for undoubtedly many
PA recipients are unaware that the city,
absent information to the contrary, would
assume access to only one-half of a jointly
held account. ,

On the other side of the balance, the
administrative burden of adding two addi-
tional sentences to the revised notice is
slight. Since the required additional infor-
mation is uniform, it can be readily incorpo-
rated into the computer's programmed
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form. Certainly the city cannot demon-
strate that printing six paragraphs of infor-
mation is any more burdensome than print-
ing only four paragraphs of information.
On balance therefore, we have little diffi-
culty in concluding that the district court
did not err in requiring the city to place the
additional information on the notice.

{61 We now address the question raised
by plaintiff’s cross-appeal—should the city
be required to place individualized infor-
mation on the notices of intent? Like the
district court, we think not.

The city demonstrated a significant ad-
ministrative difficulty in including individu-
alized information in each notice of intent.
The city’s expert, a witness who was per-
sonally familiar with the city’s computer
system, testified that it would take up to
six weeks merely to investigate the possi-
bility of modifying the system to enable it
to send out notices that contain information
about the particular bank account relating
to each individusl case. Plaintiff’s expert,
on the other hand, testified as to the fea-
sibility of changing the notice solely on the
basis of testimony he had heard that morn-
ing. We see little additional benefit in
requiring all available details to be in the
notice, as opposed to making them avail-
able on inquiry after giving adequate no-
tice that termination is proposed based on a
disqualifying balance in a bank account.
Under these circumstances we find no er-
ror in the district court’s refusal to order
the city to change its computer program to
enable it to generate individualized notices.
Accordingly, on plaintiff’s cross-appeal, we
affirm.

We turn next to the relief granted to
Henry and to the sub-class. Since Henry
does not contest the adequacy of the $500
damage award, we are faced only with the
city’s contention that Henry suffered no
compensable injury. To the extent that the
city’s argument is based on the notion that
the old notice was lawful, it must, for the
reasons set forth above, be rejected. To
the extent that the city’s position is based
on the notion that, notwithstanding the le-

gality of the notice, Henry suffered no loss,
we disagree.

[7-91 Damages are properly awarded
for civil rights violations when the plaintiff
has suffered an actual loss as a result of 5
constitutional deprivation. The purpose of
ordering the payment of damages is “to
compensate persons for injuries caused by
the deprivation of constitutional rights”,
Carey v. Piphus, 435 U.S. 247, 254, 98
S.Ct. 1042, 1047, 55 L.Ed.2d 252 (1978). 1t
is a basic principle of tort law in general,
and of civil rights law in particular, that
compensable injuries may include not only
monetary losses such as out-of-pocket ex-
penses but also injuries such as “personal
humiliation” and “mental anguish”. Mem-
phis Community School District v. Sta-
chura, — U.S. —, 106 S.Ct. 2537, 2543,
91 L.Ed.2d 249 (1986). In Stachura the
Court recognized the broad nature of inju-
ries compensable under the civil rights
laws but reversed because the jury might
have awarded damages based upon an im-
permissible consideration of the abstract
“yalue” or importance of a constitutional
right. Here, in contrast, plaintiff suffered
injuries that were neither abstract nor the-
oretical; she and her children actually went
hungry and were reduced to begging. We
therefore have little difficulty in affirming
the modest award of $500 in compensatory
damages.

[10] We turn now. to the relief granted
the sub-class of individuals who, like Hen-
ry, had their benefits terminated after re-
ceiving the old form of notice. The distriet
court made no immediate award of mone-
tary relief to the sub-class. Instead, it
ordered that notices be sent to all sub-class
members stating that their benefits might
have been terminated erroneously and re-
quired that a phone number be provided
where the recipient could obtain a review
of the situation. Given the inadequacy of
the old notice, it is likely that some individ-
uals, like Henry, had a valid defense to the
charge of ineligibility but, caught by sur-
prise, were unable to present it; any such
person would have been wrongfully denied
benefits. The relief ordered by the district
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court is well tailored to correct this result
while placing the smallest possible adminis-
trative burden on the city. The relief
granted the sub-class is therefore affirmed,

tion “[a)s soon as practicable after the
commencement of [the] action”. Fed.R.
Civ.P. 23(c)(1) (emphasis added). Neverthe-
less, we are satisfied that a correct result

11} The final question before us is
whether the district court properly award-
ed a reasonable attorneys’ fee to plaintiff
pursuant to 42 U.S.C. § 1988. Under that
section, a prevailing plaintiff is entitled to
an award of attorneys’ fees unless “special
circumstances would render such an award

unjust.”  Newman v. Piggie Park Enter-
prises, 390 U.S. 400, 402, 88 S.Ct 964, 966
19 LEd.2d 1263 (1968) (per curiam). Al
the outset of this litigation plaintiff sought
for herself a reinstatement of benefits and
an award of compensatory damages; for
the class, she sought in connection with the
wwu._m. match program changes in the city’s
mmo_m_osaw_asm practices and in the form of
its notice. Since it is clear that Henry has
ms.namw%m on not just one but on each
:.m_m.Emnm:o: issue involved in this litiga-
tion, thereby Jbenefiting both herself and

members of both classes, see Hensley v.

Eckerhart, 461 U.S. 424, 433, 103 S.Ct.

1933, 1939, 76 L.Ed.2d 40 (1983), we do not

hesitate to affirm the award of attorneys’
fees.

CONCLUSION

In this complex case the distriet court
was .mmamm with a broad challenge to the
legality of New York City’s bank match
program. While we have affirmed the
judgment of the district court in all re-
spects, we think it appropriate to point out
one deficiency in the proceedings below
223.:@: requested to do so on mm<m~.&
onowm_.gP the lower court declined to certi-
fy this action as a elass action until the
proceedings were nearly concluded. As a
result, .%m parties were often at a loss to
%wmdsm:@ the nature of the proceedings.
This failure to identify the issues and cert-
fy the classes early in the proceedings not
oa« produced below an atmosphere of con-
fusion, but also made our appellate review
more difficult. We urge the district courts
'n cases such as this to heed the direction
of rule 23(c)(1) and make the class certifica-

firmed.
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Inmate brought civil rights action for
&z.:wmmm resulting from his placement in
mo,rﬁé confinement. The United States
District Court for the Eastern District of
22\ York, Edward R. Korman, J., entered
Jjudgment for warden and correctional insti-
tute, and inmate appealed. The Court of
Appeals held that prior judgment in New
York Article 78 proceeding, brought by in-
Bma.m challenging his administrative segre-
m”waona did not preclude subsequent civil
:mrmm action based on his solitary confine-
ment.

Reversed and remanded.

Judgment ¢=828(3.10)

m.lﬁ.z. judgment in New York Article 78
proceeding, brought by inmate challenging

was reached here and that the procedural
uncertainty resulting from the delay in
class certification caused no prejudice to
any of the parties. Accordingly, the judg-
ment appealed from is, in all respects, af-




